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France










28 March 2011 / İzmir








    

By fax and registered mail

Application no. 24626/09
X v. Turkey

Dear Sir

With reference to the application above, I herewith kindly enclose the applicant’s observations and just satisfaction claims. 

The applicant kindly requests the Court to correspond with his lawyer only in English or in Turkish since he does not have a good command of French language. Furthermore the applicant kindly requests the Court to invite the Turkish Government to submit any of their submissions concerning this application only in English or with a Turkish translation (in case it is drafted in French) since the applicant’s lawyer does not have a good command of French language.

Finally the applicant would be grateful if the Court announces its decision/judgement with regard to this application in English.
Yours faithfully

Serkan Cengiz / Advocate

Applicant’s Representative

Mr Stanley Naismith

Registrar of the Second Section

European Court of Human Rights

Council of Europe

I. FACTS
1. The applicant X who is a Turkish national and a homosexual gay currently resides in the Eskişehir Prison to serve his imprisonment sentence. 

2. The applicant is being represented before the Court by Mr Serkan Cengiz and Mr Murat Akci, lawyers practicing in İzmir. 
· Background Information

3. At his very early age, the applicant had to leave his family house due to the fact that after disclosing his sexual preference to his family, the applicant was subjected to ill-treatment and to isolation by his own family members. As a result of the severe reaction of his family the applicant had to leave his family house and unsuccessfully tried to set up an independent life in several other places. However he failed to find a job which could have generated income for his daily needs. As a result of economic hardships, he became broke and attempted to apply to several banks for credit with forged IDs which actually belonged to very close relatives of him.

4. Soon after, the applicant developed repentance for his actions and decided to confess to police all of his crimes. Accordingly on 24 October 2008, he surrendered himself to the Çiğli Security Directorate and confessed all the crimes he had committed (see appendix.2 to the application form). On 25 October 2008, the 8th Criminal Court of Peace of İzmir remanded the applicant on the basis of his confessions (see appendix.3 to the application form). During the hearing held by the trial court, the applicant confessed all the crimes he had committed as he had done so in his previous police statement.
5. On 20 November 2008, the 9th Criminal Court of Peace of İzmir decided to continue the applicant’s state of detention on remand (see appendix.4 to the application form) on cliché reasoning (state of evidence, the maximum term of the imprisonment set forth by the Law for the crimes attributed to the applicant, behaviour of the suspect, risk of absconding, risk of posing damage to the evidence, risk of influencing the witnesses).  

6. On 15 December 2008, the 6th Criminal Court of Peace of İzmir decided to continue the applicant’s state of detention on remand (see appendix.5 to the application form) on same cliché reasoning (nature of crime, state of evidence, the way the crimes had been committed, the date of first detention and the fact that the evidences have not been collected yet).  

7. On 6 January 2009, the 11th Criminal Court of Peace of İzmir decided to continue the applicant’s state of detention on remand on same cliché reasoning (state of evidence, nature of the crime attributed to the suspect, the way the crimes had been committed and the fact that the evidences have not been collected yet) (see appendix.6 to the application form). On 8 January 2009, the İzmir Chief Public Prosecutor issued an indictment against the applicant on the basis of his confessions (see appendix.7 to the application form).
8. Initially the applicant had been kept in a ward together with heterosexuals in Buca prison. However after sometime, one of the inmates who had known the applicant previously hinted to other inmates that the applicant is a homosexual (gay). The other inmates excluded the applicant as soon as they found out that he is a gay. Some of them intimidated and harassed the applicant. For security reasons, the applicant, through his lawyer, applied to the prison authorities in order to secure his transfer to a ward where homosexuals are being kept.

9. The second manager of the prison administration took statement of the applicant. In the statement, his homosexuality was defined as “illness” (see appendix.8 to the application form). By virtue of the decision of the prison authorities taken on 5 February 2009, the applicant was placed in a cell (5 square meter) designed for only disciplinary penalties or heavy sentences. Until his transfer to the Eskişehir Prison, the applicant had been kept in that cell 24 hours a day without having access to open air, sunshine and any outdoor activity (see appendix.9 to the application form).
10. On 6 March 2009, the first hearing with regard to the fraud accusation was held by the İzmir 5th Assize Court (see appendix.10 to the application form). The applicant confessed all the crimes attributed to him and also disclosed his sexual orientation. The applicant and his lawyer requested for his release on the ground, among others, that the applicant was having serious difficulty because of his sexual orientation and that he had already confessed and acknowledged all of his crimes. However the trial court decided to continue the applicant’s detention on remand on the aforementioned same cliché reasoning.
11. On 17 April 2009, the second hearing was held by the 5th Assize Court of İzmir (see appendix.11 to the application form). The applicant and his lawyer pointed out to the psychological side of effects of the absolute solitary confinement on the applicant. The applicant’s trial lawyer stated that his client is in depression and he has severe sleep disorders because of the absolute solitary confinement. The lawyer added that deterioration of the applicant’s psychological health due to the solitary confinement would certainly affect the fairness of the proceedings as a whole since it would impair the applicant’s defence ability. However the trial court decided to continue the applicant’s detention on remand on the aforementioned same cliché reasoning.
12. On 20 April 2009, the applicant’s trial lawyer objected to the detention on remand decision (see appendix.12 to the application form). The applicant’s lawyer stated that the applicant is being kept in a cell 24 hours a day which is designed for only disciplinary penalties or heavy sentences. He is not allowed to communicate with other inmates or to any other outdoor and/or indoor activity for socializing. The side effects of the solitary confinement are deepening with each passing day. Therefore the applicant suffers from serious sleep disorders and taking a number of pills given by the doctors to soften the side effects of his solitary confinement. The trial lawyer pointed out that the damage given to the applicant’s psychological health by keeping him in a solitary confinement 24 hours a day causes irreversible and irreparable damages to his health. Therefore he should be released or be placed in a ward where he is able to enjoy his rights as an ordinary remand prisoner. The lawyer maintained that the circumstances of the applicant would also certainly affect the fairness of the proceedings.
13. On 22 April 2009, the 6th Assize Court of İzmir dismissed the aforementioned objection of the applicant to his detention. The appeal court did not argue any of the grounds raised by the applicant (see appendix.13 to the application form). On 21 April 2009, the applicant himself sent a letter to the President of the 5th Assize Court of İzmir (see appendix.14 to the application form) for his immediate release. The applicant stated that he has been kept in a 5 square meter cell without seeing sunshine for 6 months (due to absolute solitary confinement). He requested for compassion and forgiveness. The wording of the letter upholds the level of trauma which the applicant had to go through during his solitary confinement.   

14. On 21 April 2009, the applicant’s trial lawyer applied to the Execution Judge of İzmir who is responsible from the execution of detention on remand and conviction decisions (see appendix.15 to the application form). The trial lawyer requested with the petition that the applicant should urgently be placed in a ward where he is able to communicate with other inmates and to enjoy his rights as a remand prisoner. However, on 21 April 2009, the İzmir 1st Execution Judge sent a letter to the prison authorities (Buca) in order to ascertain the situation of the applicant in particularly as to whether he is being kept in a solitary confinement (see appendix.16 to the application form) and whether there is any administrative and/or legal decision to that effect.
15. On 22 April 2009, the applicant’s lawyer applied to the Chief Prosecutor Office of İzmir (see appendix.17 to the application form). He requested that the applicant should be treated equally with other inmates and therefore the current practise of solitary confinement should be terminated immediately and the applicant should be placed in a ward where he is able to enjoy the rights provided to heterosexual inmates.

16. On 5 May 2009, in reply to the aforementioned letter the prison authorities sent a response and by which they openly admitted that the applicant is being kept in a cell for security reasons in order to prevent any lynch against the applicant. It became apparent from the response of the prison authorities that there is no legal decision behind this de facto situation (see appendix.18 to the application form). 
17. Meanwhile the applicant faxed two letters to his trial lawyer from the prison and described his plight. The two letter show the level of suffering of the applicant (see appendix.19/ 1 and 2 to the application form). The applicant submits in the letters that he is allowed to go out of his cell only for the meetings with his trial lawyer. 
18. On 7 May 2005, the applicant’s trial lawyer once more applied to the İzmir Execution Judge in order to secure his client’s transfer to a normal ward (see appendix.20 to the application form) where the applicant could enjoy his rights as an ordinary remand prisoner. The lawyer stated in the petition that the current treatment which was applied to the applicant violates applicant’s rights enshrined in Articles 3, 5, 6 and 8 (in conjunction with Article 14) of the European Convention. The lawyer maintained that the applicant has been kept in an absolute solitary confinement for three months without any legal basis and that this treatment even now causes irreparable and irreversible damages on the applicant psychological health. The lawyer maintained that the treatment would also render the proceedings unfair since the applicant is not fit for a proper defence due to his state of health. Therefore, the lawyer requested, the applicant should be treated equally and be placed in a ward/cell where he is able to communicate with the inmates alike to enjoy his rights as an ordinary remand prisoner.
19. On 12 May 2009, the applicant kindly filed an interim measure application with the European Court of Human Rights. The applicant requested an interim measure for his placement to a ward where he is able to enjoy the rights provided to heterosexual inmates on the ground that the relevant Turkish legal system does not provide any certain guarantees and guidelines for the inmates like the applicant (a homosexual gay detainee). In his interim measure application, the applicant also pointed out the side effects of his absolute solitary confinement and his plight and deterioration of his health. The official correspondence in this regard clearly unfolds this reality. Meanwhile the authorities continued to keep the applicant in the cell until his transfer to the Eskişehir prison.
20. After some time the applicant’s suffering reached to an unbearable level and his mental health was on the brink of collapse due to the sever conditions of his absolute solitary confinement. It is very clear from the surrounding facts that the applicant was subjected to an inhuman treatment and that his mental and physical health was seriously damaged. Indeed, he was hospitalised because of the fact that he had had several psychological attacks during his detention in particularly at later stages of it. Therefore he was given a number of medications in order to reduce side-effects of his solitary confinement (see appendix.21 to the application form). 

21. On 25 May 2009, the 1st Execution Judge of İzmir dismissed the application of applicant on the following grounds (see appendix.22 to the application form):

“Having considered the whole case-file together and Article 49 of the chapter titled “the measures which might be taken by administration” of the Law titled “the Law no.5275 as to Execution of Imprisonment and of Security Measures” and Article 40 of the chapter titled “the Power and Competences of Administration and Observation Council of the bylaw titled “Administration of Penalty and Execution Institutions” and Article 69 of the same Law titled “Placement in an Institution” which stipulates that placement of a convicted, after their admission to a institution, is being done in accordance with the groupings indicated in Article 24 of the Law no.5275, the above mentioned Kenan Balcı is a detainee though there is no specific regulation concerning detainees. Therefore his situation shall be considered within the same concept. Accordingly it is decided as follows due to the conviction reached that there is no reason to decide on the request since the request of the detainee’s lawyer Advocate Murat Akci falls within the discretion of the Penalty and Execution Institution.” 
22. Indeed the İzmir 1st Execution Judge dismissed the request of the applicant and transferred the responsibility concerning the applicant’s fate to the Administration of the Buca Prison by acknowledging that there is no regulation concerning the gays held in the Turkish prisons.

23. On 29 May 2009, the applicant appealed the above decision of the İzmir 1st Execution Court (see appendix.23 to the application form). The applicant raised same arguments in his appeal application and stated that he is being kept in solitary confinement 24 hours a day and he is not given any chance to socialize with other inmates and he does not have any access to open air at all.

24. The applicant maintained that the treatment to which he was then subjected constitutes violation of his rights protected by Articles 3, 5, 6, 8 and 14 of the European Convention on Human Rights and Articles 5, 10, 12, 13, 17, and 19 of the Turkish Constitution. Furthermore the applicant submitted that the regulations governing the placement of convicted prisoners prescribe that convicted prisoners shall be placed in accordance with their sexual orientation though there is no regulation in respect of detainees who have not been convicted yet. The applicant stated that he doesn’t enjoy the rights provided to convicted inmates. The applicant concluded that he should be placed in a ward/cell where he may enjoy the rights given to heterosexual detainees including having access to open air for a while during daytime.

25. On 4 June 2009, the İzmir 2nd Assize Court of İzmir dismissed the objection of the applicant (see appendix.24 to the application form). The appeal court did not give any reason as to its dismissal and did not argue any of the applicant’s arguments. Furthermore, the appeal court, which did not hold any hearing as to the objection, did not send the opinion of the public prosecutor to the applicant that certainly violated the principle of equality of arms (see Göç v. Turkey and Meral v. Turkey) and rendered the appeal proceedings unfair and unjust.

26. On 2 June 2009, the 2nd Assize Court of Karşıyaka convicted the applicant and sentenced him to 1 year and 8 months imprisonment in a criminal proceeding which was originated from the similar fraud confession (see appendix.25 to the application form). 
27. On 12 June 2009, the 5th Assize Court of İzmir held a hearing concerning the accusations against the applicant (Esas no: 2009 / 27) (see appendix.26 to the application form). At the hearing, the trial court decided to continue the detention on the remand of the applicant. However upon the submissions of the applicant’s trial lawyer that the applicant had four times psychological attacks one of which resulted in his hospitalization and that the applicant would apply to the ECHR concerning his detention conditions, the trial court, for the first time, paid attention to the plight of applicant originated from his solitary confinement and his detention conditions.

28. Accordingly the trial court decided to send a letter to the prison administration in order to secure implementation of the necessary measures in respect of the complaints raised by the applicant in particularly concerning his solitary confinement. The trial court took into account the arguments of the applicant’s lawyer concerning the conditions of the applicant’s cell, mental situation of the applicant and the application lodged with the European Court of Human Rights. The trial court also decided to inform the Ministry of Justice about the situation of the applicant. The trial court also asked to be informed about the outcome of its rulings (paragraph 6 and page 3 of the interlocutory decision). However, no actual progress had been achieved until the transfer of the applicant to the Eskisehir prison due to his final conviction. 
29. On 25 May 2009 the applicant sent another letter to the 5th Assize Court of İzmir (which hears his case) concerning his sexual orientation, his relation with his family, his personality, the reasons which forced him to commit the crimes of which he was accused and his detention conditions (see appendix.1 to the letter dated 30 June 2009). The applicant also requested the President of the trial court to see his detention conditions and his plight by his own eyes. In sum the applicant wrote to the President of the Assize Court, the arguments which were repeatedly raised by him and his lawyer during the criminal proceedings.
30. On 15 June 2009, the applicant lodged a full application with the European Court of Human Rights.

31. On 19 June 2009, the Prison Administration sent a letter to the Presidency of the Assize Court (see appendix.2 to the letter dated 30 June 2009). The administration also attached a statement written by the applicant dated 19 June 2009 (see appendix.3 to the letter dated 30 June 2009). The administration, by relying upon the statement of the applicant, stated that the allegations raised by the applicant aimed at securing his release. The administration also alleged that the applicant willingly stays in the cell which is designed to protect those inmates whose lives are in danger. The administration stated in the letter that the prison can only accommodate 1350 inmates. However there are currently 2500 inmates kept in the prison. The administration maintained that an application from the applicant himself and/or his lawyer is necessary to transfer the applicant to a less crowded prison.
32. In the statement dated 19 June 2009, allegedly written by the applicant, he states that he does not have any complain regarding his cell and he doesn’t want to be placed in any other ward. However the applicant’s lawyer was not present when the applicant had written this statement. It is very clear that there was enormous pressure put on the applicant to withdraw his complaints concerning his solitary confinement.

33. On 25 June 2009, the applicant was visited by his lawyer in the morning. The applicant and the lawyer could not speak comfortably since there was a guard deliberately waiting just behind their table. In order not to provoke any argument; the applicant’s lawyer visited him in the afternoon of the same day again since the applicant had hinted to his lawyer at the first meeting that he needed to tell him something important.
34. The applicant told his lawyer during the afternoon meeting about how he was forced to write the statement mentioned above. The applicant stated that he was woken at 10 am by the Chief Warden (Mr Sıtkı) and taken to the room of the 1st Director of the Prison. In the room there were 10 persons including the 2nd Director of the Prison and several other prison guards. The 1st Director of the Prison told him that if he does not like the cell and the prison then he could apply to the Ministry of Justice to secure his transfer to “high security prison”. Apparently the applicant, who felt very much threatened and intimidated, was dictated to write this statement. The applicant wrote another letter to his lawyer concerning the above mentioned statement (see appendix.4 to the letter dated 30 June 2009).
35. On 29 June 2009, the applicant’s lawyer tried to submit three petitions to the Prison Prosecutor. The prosecutor transferred the lawyer to the 1st Director of the Prison. However the 1st Director did not admit the petitions on the grounds that the petitions have the same contents of the previous ones. The subject matters of the petitions are as follows:

a. 1st Petition: It contains the request of the applicant concerning provision of the records of the meetings between the applicant and his lawyer held in April, May, and June 2009.

b. 2nd Petition: It contains the request of the applicant concerning provision of his health records.

c. 3rd Petition: It contains that the applicant’s lawyer should be invited to any meeting between the prison administration and the applicant.   

36. Therefore the applicant sent these three petitions to the Prison Prosecutor by a registered mail on 29 June 2009 (see appendix.5 to the letter dated 30 June 2009). The same petitions were also posted to İzmir Chief Public Prosecutor. However, we have not received any response so far.
37. The applicant and his cellmate (Mr Taner) were separated by the prison administration on 11 November 2009. Both of them were placed in separate cells. Furthermore, the applicant was taken to a psychiatrist for medical examination and apparently given some medication as well. According to the information given by the letter of the Ministry of Justice dated 14 October 2009, the applicant was diagnosed with depression and sexual orientation disorder by the medical report of the Manisa State Mental Hospital. It is very much apparent today that the applicant’s transfer to a psychiatrist is related to his aforementioned depression problems originated from solitary confinement. 
38. On 13 July 2009, the General Directorate of Prisons for Convicts and Detainees (Attached to the Ministry of Justice) sent a letter to the applicant’s lawyer. The letter states that the applicant’s placement with those who are not alike himself is in compliance with the regulation issued on 17 June 2005 by the Official Gazette no:25848 (see appendix.1 to the letter dated 26 October 2009).
39. On 8 August 2009, Mr Adnan Taner, who is also a gay, was placed in the cell of the applicant. Until 11 November 2009, the applicant and Mr Adnan Taner were kept in the same cell.
40. On 20 August 2009, the 6 Assize Court of İzmir dismissed the objection of the applicant concerning the decision of the 5 Assize Court with regard to the continuation of the applicant’s detention on remand. The appeal court did not state any reason apart from a cliché reason namely “the decision given by the 5 Assize Court is in compliance with the articles 100 and 101 of Criminal Procedure Code” (see appendix.2 to the letter dated 26 October 2009).
41. On 2 October 2009, the 5th Assize Court of İzmir decided for the continuation of the applicant’s detention on remand on the following grounds: “the features of the charge, state of evidence, existence of a strong suspicion that the applicant had committed the crimes.” Furthermore, upon the application of the applicant, the court decided to grant the applicant the right not to attend the hearings since the applicant alleges that he seriously suffers during his transportation to the Court House for the hearings. The next hearing was held on 20 November 2009 (see appendix.3 to the letter dated 26 October 2009).
42. On October 2009, the General Directorate of Prisons for Convicts and Detainees (Attached to the Ministry of Justice) sent a letter to the Chief Public Prosecutor of İzmir (see appendix.4 to the letter dated 26 October 2009). In the letter, the Directorate referred to the medical report about the applicant given by the Manisa Psychiatric Hospital (Manisa Ruh ve Sinir Hastalıkları Hastanesi) on 12 August 2008 no: 14075. The report was not provided with the applicant or his lawyers. It is understood from the letter of the Directorate that the applicant suffers from sexual orientation disorders and depression. The report apparently concluded that the applicant’s treatment can be continued at the prison complex. 

43. On 22 October 2009, the applicant and in particularly his cellmate was subjected to the beatings of the prison guard namely “Nazif”. Adnan Taner (the applicant’s cell mate) and the applicant and the lawyer Mr Murat Akçı drafted a minute about the incident. The minute clearly unfolds that the assault is homophobic. On 26 October 2009, the applicant and his cell mate submitted a complaint petition with the İzmir Chief Public Prosecutor Office concerning the above assault. The investigation into the above incident was concluded with a decision not to prosecute dated 7 December 2009. The applicant who was already having difficulty with the prison authorities due to his above referred complaints decided not to appeal this decision in order not to face any more difficulty since any appeal against this decision would not make his situation any good.  
44. In the observations of the Government, we noticed that the government appended some documents related to the above incident with a general conclusion that no violation took place concerning the applicant’s complaints since the above incident (the beating) was properly investigated by the domestic authorities. As we kindly submit above, this application is based upon the illegal and unlawful solitary confinement of the applicant which had lasted almost 13 months. Therefore, it is very clear from the submissions of the Government that the agent of the Government mistakenly and/or deliberately confined his/her examination only to the above incident in order to create an unreal situation as if the applicant did not exhaust the relevant domestic avenues. However, it is all clear from our application form and our subsequent letters that the applicant had applied to every domestic avenue available to him to terminate his solitary confinement which was not based any legal decision.
45. On 28 December 2009, the İzmir 5th Assize Court held a final hearing concerning the trial of the applicant. The national court sentenced the applicant to 10 years and 3 months and 22 days imprisonment and a further 41.160.-TL fine (see appendix.1 to the letter dated 18 January 2010). The court also decided to continue the detention on remand of the applicant on the ground of gravity of the sentence, the date of his arrest and suspicion of absconding. The applicant appealed the judgment (provisionally) (see appendix.2 to the letter dated 18 January 2010). 

46. On 31 March 2010, the applicant appealed (see appendix.3 to the letter dated 4 October 2010) the reasoned judgment (see appendix. to the letter dated 4 October 2010). 
47. On 26 February 2010, the applicant was transferred to the Eskişehir H type Prison.
48. On 9 November 2010, the applicant sent a letter
 to his lawyer in which he stated that he is currently staying with 3 other inmates in a ward where, without having any distinct problem, he does enjoy his rights as convicted prisoners. However, he suffers from serious skin problems as a result of his absolute solitary confinement which unfortunately lasted for almost 13 months.  

49. As we stated in the application that there are still no rules which govern the status of the homosexual detainees in the Turkish domestic law. Therefore, the legal and administrative authorities threw the responsibility to each other’s lap during these 13 months. They also resorted to every method which unfortunately aimed at breaking the will of the applicant.

II-ALLEGED VIOLATIONS IN RESPECT OF THE APPLICANT’S COMPLAINTS UNDER THE CONVENTION
Under Article 3 of the Convention  
50. The applicant submits that due to his sexual orientation and the so called security reasons, he was held in a 5 square meter cell for almost 13 months where he did not have any access to open air and did not have any opportunity to enjoy the rights provided to heterosexual remand prisoners. As a result of his solitary confinement, the applicant was stripped of his rights (as an ordinary detainee) without any legal justification which was tantamount to a discrimination based upon his sexual orientation (in violation of Article 14 of the Convention as well). In this connection the applicant refers to the judgment of the Court in the case of Frette v. France (appl. no.36515/97, judgment of 26 February 2002, para.32).

51. Moreover the applicant submits that his absolute solitary confinement conditions are inhuman and constitutes violation of Article 3 of the Convention in conjunction with Article 14 of the Convention.
52. First of all the applicant refers to the UN Standard Minimum Rules for the Treatment of Prisoners, adopted Aug. 30, 1955 by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, U.N. Doc. A/CONF/611, annex I, E.S.C. res. 663C, 24 U.N. ESCOR Supp. (No. 1) at 11, U.N. Doc. E/3048 (1957), amended E.S.C. res. 2076, 62 U.N. ESCOR Supp. (No. 1) at 35, U.N. Doc. E/5988 (1977).

53. Secondly the applicant refers to the following international texts which prohibit discrimination on any ground including sexual orientation: 

“Non-discrimination in International Law

· Article 2 of the UDHR: “Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

· Article 2(1) of the ICCPR: “Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

· Article 2(2) of the International Covenant on Economic, Social and Cultural Rights (ICESCR): “The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

· Article 2 of the African Charter on Human and People’s Rights (African Charter): “Every individual shall be entitled to the enjoyment of the rights and freedoms recognized and guaranteed in the present Charter without distinction of any kind such as race, ethnic group, color, sex, language, religion, political or other opinion, national or social origin, fortune, birth or any status.”

· Article 1 of the American Convention: “The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth or any other social condition.”

· Article 14 of the European Convention: “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”

Equal Protection in International Law

· Article 26 of the ICCPR: “All persons are equal before the law and re entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

· Article 3 of the African Charter: “Every individual shall be equal before the law. Every individual shall be entitled to equal protection of the law.”
· Article 24 of the American Convention: “All persons are equal before the law. Consequently, they are entitled, without discrimination, to equal protection of the law.”

54. The applicant submits that there was no legal basis for his placement (as a homosexual remand prisoner) in a solitary confinement which is designed only for disciplinary punishment of inmates. This fact was also openly admitted by the domestic authorities as well. Unfortunately the only reason for the applicant’s solitary confinement was his sexual orientation and the so called security concerns since the prison complex did not have any separate ward designed for homosexual detainees.

55. At this point, the applicant refers to the findings of the Court in the case of  Dickson v. United Kingdom  (appl.no. 44362, GC, judgment of 4 December 2007):

“……

29.  Article 10(3) of the International Covenant on Civil and Political Rights (“ICCPR”) provides that the “penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation”. The General Comment of the Human Rights Committee on Article 10 further states that “no penitentiary system should be only retributory; it should essentially seek the reformation and social rehabilitation of the prisoner”.

30.  The United Nations Standard Minimum Rules for the Treatment of Prisoners (1957) contains specific provisions on sentenced prisoners, including the following guiding principles:

“57. Imprisonment and other measures which result in cutting off an offender from the outside world are afflictive by the very fact of taking from the person the right of self-determination by depriving him of his liberty. Therefore the prison system shall not, except as incidental to justifiable segregation or the maintenance of discipline, aggravate the suffering inherent in such a situation.

58. The purpose and justification of a sentence of imprisonment or a similar measure deprivative of liberty is ultimately to protect society against crime. This end can only be achieved if the period of imprisonment is used to ensure, so far as possible, that upon his return to society the offender is not only willing but able to lead a law‑abiding and self-supporting life.

59. To this end, the institution should utilize all the remedial, educational, moral, spiritual and other forces and forms of assistance which are appropriate and available, and should seek to apply them according to the individual treatment needs of the prisoners.”

2.  European Prison Rules 1987 and 2006

31.  The European Prison Rules are recommendations of the Committee of Ministers to Member States of the Council of Europe as to the minimum standards to be applied in prisons. States are encouraged to be guided in legislation and policies by those rules and to ensure wide dissemination of the Rules to their judicial authorities as well as to prison staff and inmates.
The 1987 version of the European Prison Rules (“the 1987 Rules”) notes, as its third basic principle, that:

'The purposes of the treatment of persons in custody shall be such as to sustain their health and self-respect and, so far as the length of sentence permits, to develop their sense of responsibility and encourage those attitudes and skills that will assist them to return to society with the best chance of leading law-abiding and self-supporting lives after their release.'

The latest version of those Rules adopted in 2006 (“the 2006 Rules”), replaces this above-cited principle with three principles:

“Rule 2 : Persons deprived of their liberty retain all rights that are not lawfully taken away by the decision sentencing them or remanding them in custody.

...

Rule 5: Life in prison shall approximate as closely as possible the positive aspects of life in the community.

Rule 6: All detention shall be managed so as to facilitate the reintegration into free society of persons who have been deprived of their liberty.”

The commentary on the 2006 Rules (prepared by the European Committee on Crime Problems –“CDPC”) noted that Rule 2 emphasises that the loss of the right to liberty should not lead to an assumption that prisoners automatically lose other political, civil, social, economic and cultural rights so that restrictions should be as few as possible. Rule 5, the commentary observes, underlines the positive aspects of normalisation recognising that, while life in prison can never be the same as life in a free society, active steps should be taken to make conditions in prison as close to normal life as possible. The commentary further states that Rule 6 “recognises that prisoners, both untried and sentenced, will eventually return to the community and that prison life has to be organised with this in mind”.

32. The first section of Part VII of the 2006 Rules is entitled “the objective of the regime for sentenced prisoners” and provides, inter alia:
“102.1 In addition to the rules that apply to all prisoners, the regime for sentenced prisoners shall be designed to enable them to lead a responsible and crime-free life.

102.2 Imprisonment is by the deprivation of liberty a punishment in itself and therefore the regime for sentenced prisoners shall not aggravate the suffering inherent in imprisonment.”

In these respects, the CDPC commentary explains that Rule 102:

“... states the objectives of the regime for prisoners in simple, positive terms. The emphasis is on measures and programmes for sentenced prisoners that will encourage and develop individual responsibility rather than focussing narrowly on the prevention of recidivism. ...

The new Rule is in line with the requirements of key international instruments including Article 10(3) of the [ICCPR], ... However, unlike the ICCPR, the formulation here deliberately avoids the use of the term, “rehabilitation”, which carries with it the connotation of forced treatment. Instead, it highlights the importance of providing sentenced prisoners, who often come from socially deprived backgrounds, the opportunity to develop in a way that will enable them to choose to lead law-abiding lives. In this regard Rule 102 follows the same approach as Rule 58 of the United Nations Standard Minimum Rules for the Treatment of Prisoners.”

33. Rule 105.1 of the 2006 Rules provides that a systematic programme of work shall seek to contribute to meeting the objective of the prison regime. Rule 106.1 provides that a systematic programme of education, with the objective of improving prisoners' overall level of education, as well as the prospects of leading a responsible and crime-free life, shall be a key part of regimes for sentenced prisoners. Finally, Rule 107.1 requires that the release of sentenced prisoners should be accompanied by special programmes enabling them to make the transition to a law-abiding life in the community.

34. The reason for the evolution towards the 2006 Rules can be understood through two Committee of Ministers recommendations, both of which address the rehabilitative dimension of prison sentences.

35.  The preamble to Recommendation (2003)23 on the Management by Prison Administrations of Life Sentence and other Long-term Prisoners provides that:

“the enforcement of custodial sentences requires striking a balance between the objectives of ensuring security, good order and discipline in penal institutions, on the one hand, and providing prisoners with decent living conditions, active regimes and constructive preparations for release, on the other.”

The aims of the management of long-term prisoners in paragraph 2 of the recommendation included the following:

“- to ensure that prisons are safe and secure places for these prisoners ...;

- to counteract the damaging effects of life and long-term imprisonment;

- to increase and improve the possibilities of these prisoners to be successfully resettled and to lead a law-abiding life following their release.”

The recommendation also outlined five linked principles (paragraphs 3‑8) for the management of long-term prisoners:

- account to be taken of the personal characteristics of prisoners (individualisation principle);

- prison life to be arranged so as to approximate as closely as possible to the realities of life in the community (normalisation principle);

- the opportunity to be accorded to exercise personal responsibility in daily prison life (responsibility principle);

- one must distinguish between the risks posed by life and long-term prisoners to themselves, to the external community, to other prisoners and to other people working or visiting the prison (security and safety principle);

- prisoners should not be segregated on the basis of sentence (non‑segregation principle); and

- the planning of an individual prisoner's long-term sentence should aim at securing progressive movement through the prison system (progression principle).
The Recommendation also specifies (at paragraph 10) use of the progression principle to ensure progressive movement through the prison system “from more to less restrictive conditions with, ideally, a final phase spent under open conditions, preferably in the community”. There should also be participation in prison activities that “increase the chances of a successful resettlement after release” and conditions and supervision measures that are “conducive to a law-abiding life and adjustment in the community after conditional release”.
36.The second relevant Committee of Ministers' recommendation is Recommendation (2003)22 on conditional release (parole). The fifth paragraph of the preamble considers that “research has shown that detention often has adverse effects and fails to rehabilitate offenders”. The Recommendation outlines (paragraph 8) the following measures to reduce recidivism, by the imposition of individualised conditions such as:

“- the payment of compensation or the making of reparation to victims;

- entering into treatment for drug or alcohol misuse or any other treatable condition manifestly associated with the commission of crime;

- working or following some other approved occupational activity, for instance, education or vocational training;

- participation in personal development programmes; and

- a prohibition on residing in, or visiting, certain places.”


…..”

56. The applicant points out the fact that he was held in solitary confinement for 13 months without any legal decision and/or legal provision to that effect. During these 13 months he did not have any access to open air 24 hours a day and 7 days of a week. He did not have any opportunity to communicate with other inmates 24 hours a day and 7 days of a week which resulted in his psychological attacks, sleep disorders, suicidal thoughts, depression etc (with the exception that the applicant stayed together in his cell with the inmate Adnan Taner for a short while). 

57. Furthermore, the applicant submits that the above mentioned severe conditions of his solitary confinement caused irreparable and irreversible side effects on his mental and physical health. The various medication and medical treatment prove this reality. Indeed, the treatment to which he was subjected by the prison authorities was inhuman and could have resulted in his suicide.
58. At this point the applicant refers to the findings of the court in the case of Kochetkov v. Estonia (appl. no:41653/05, 2 July 2009):  

“40.  The Court has consistently stressed that the suffering and humiliation involved must in any event go beyond that inevitable element of suffering or humiliation connected with a given form of legitimate treatment or punishment. Measures depriving a person of his liberty may often involve such an element. Yet it cannot be said that detention on remand in itself raises an issue under Article 3 of the Convention. Nor can that Article be interpreted as laying down a general obligation to release a detainee on health grounds or to place him in a civil hospital to enable him to obtain a particular kind of medical treatment. Nevertheless, the State must ensure that a person is detained in conditions which are compatible with respect for his human dignity, that the manner and method of the execution of the measure do not subject him to distress or hardship of an intensity exceeding the unavoidable level of suffering inherent in detention and that, given the practical demands of imprisonment, his health and well-being are adequately secured (see Kudła v. Poland [GC], no. 30210/96, §§ 92-94, ECHR 2000‑XI). When assessing conditions of detention, account has to be taken of the cumulative effects of these conditions, as well as of specific allegations made by the applicant (see Dougoz v. Greece, no. 40907/98, § 46, ECHR 2001‑II). The length of the period during which a person is detained in the particular conditions also has to be considered (see Kalashnikov v. Russia, no. 47095/99, § 102, ECHR 2002‑VI, and Kehayov v. Bulgaria, no. 41035/98, § 64, 18 January 2005).”

59. Therefore the applicant submits that in light of the aforementioned facts Article 3 of the Convention (in conjunction with Article 14 of the Convention) was violated by the High Contracting Party. 

Under Article 5 of the Convention
60. The applicant submits that the indictment was solely based upon his confessions. During the preliminary stages of the domestic proceedings, the applicant had confessed all the crimes he had committed. Indeed, all the evidences (bank documents) concerning the accusations held against him were collected by the domestic authorities immediately due to the applicant’s sincere cooperation. 

61. Moreover, there was no possibility for the applicant to influence the witnesses and the complainants since all the evidences are composed of the documents held by the banks and the ID directorate. Therefore the applicant did not have any ability to influence or damage those evidences. 
62. Therefore there was no reasonable ground and suspicion (contrary to Article 5/1-c of the Convention) which actually could allow the trial court to continue the applicant’s detention on remand. However the trial court remanded the applicant until his conviction on the same cliché reasoning.
63. The applicant submits that his detention exceeded the reasonable time requirement (contrary to Article 5/3 of the Convention) and that his solitary confinement and his unnecessary prolonged detention created negative impact over his well being and health since he was kept in solitary confinement for 13 months. 
64. Unfortunately the trail court continued the applicant’s detention for 13 months on the following cliché grounds:

· State of evidence

· Seriousness of the accusation
· Existence of strong suspicion 

· Maximum prison term  

65. At this point the applicant refers to the finding of the court in the case of Fırat v. Turkey (appl. no. 37291/04, judgment of 30 June 2009):

“20.  The Court refers to the basic principles laid down in its judgments concerning Article 5 § 3 (see, in particular, Sevgin and İnce v. Turkey, no. 46262/99, § 61, 20 September 2005; Ilijkov v. Bulgaria, no. 33977/96, § 77, 26 July 2001; Labita v. Italy [GC], no. 26772/95, §§ 152-153, ECHR 2000‑IV; Kudła v. Poland [GC], no. 30210/96, § 110, ECHR 2000‑XI; Smirnova v. Russia, nos. 46133/99 and 48183/99, § 59, ECHR 2003‑IX (extracts); and Letellier v. France, 26 June 1991, § 43, Series A no. 207). It will examine the present case in the light of these principles.
21.  The Court notes that the applicant's remand in custody consisted of two periods of pre‑trial detention and lasted over four years and 21 days in total (see, in particular, Solmaz v. Turkey, no. 27561/02, §§ 23-36, 16 January 2007, as regards the calculation of periods of pre-trial detention). The Court further notes from the material in the case file that the State Security Court considered the applicant's detention at the end of every hearing. On each occasion it extended that detention using identical, stereotyped terms. The applicant's objections to these interim decisions were also dismissed in similar terms.
22.  The Court has frequently found violations of Article 5 § 3 of the Convention in cases raising similar issues to those in the present application (see, for example, Getiren v. Turkey, no. 10301/03, § 108, 22 July 2008; Çetin Ağdaş v. Turkey, no. 77331/01, § 28, 19 September 2006; and Mehmet Yavuz v. Turkey, no. 47043/99, § 39, 24 July 2007).
23. Having examined all the material submitted to it, the Court considers that the Government have not put forward any fact or convincing argument capable of persuading it to reach a different conclusion in the present case. In this connection, the Court observes that the domestic courts failed to indicate to what extent the applicant's release would have posed a risk after the passage of time, in particular in the later stages of the proceedings (see Demirel v. Turkey, no. 39324/98, § 60, 28 January 2003). Furthermore, the first-instance court never considered a different preventive measure, such as a prohibition on leaving the country or release on bail, instead of maintaining the applicant's detention (see Mehmet Yavuz, cited above, § 40).
24.  The foregoing considerations are sufficient to enable the Court to conclude that the length of the applicant's detention, which lasted over four years and 21 days, given the stereotypical reasoning of the first-instance court, has not been shown to have been justified (see Çetin Ağdaş, cited above, § 33).
25. There has accordingly been a violation of Article 5 § 3 of the Convention.”
66. In the present case, the applicant had already confessed the crimes attributed to him long before the commencement of the criminal proceedings, most of the evidences were collected since the banks and the ID directorate submitted these evidences. There was no witness concerning the accusations held against the applicant and finally the applicant was in sincere cooperation with the domestic authorities through all stages of the domestic proceedings including the investigation stage. Therefore, the applicant maintains, the detention applied to him turned into a punishment on the ground that there was no legal and actually necessity to continue his detention in the aforementioned solitary confinement conditions which actually was disproportionate and inhuman to the aims. 

67. Therefore the applicant submits that in light of the aforementioned facts Article 5/1-c and Article 5/3 of the Convention were violated by the High Contracting Party.        
Under Article 6 / 1 of the Convention
· A  hearing was not  held by respectively  the 1st Execution Court of İzmir and the 2nd Assize Court of İzmir (acted as appeal court) 

68. The applicant submits that neither the 1st Execution Court of İzmir nor the 2nd Assize Court of İzmir held any hearing concerning the complaints of the applicant which rendered the domestic proceedings unfair and unjust.

69. Indeed, the aforementioned lack of hearing at the two levels impaired the fairness of the whole proceedings since it deprived the applicant of submitting his arguments more effectively and adequately.

70. At this point, the applicant refers to the judgments of the Court in the cases of Dağlı v. Turkey (appl. no.28888/02, judgment of 27 November 2007) and Akbulut v. Turkey (appl. no. 7076/05, judgment of 1 December 2009).  

71. Therefore the applicant submits that in light of the aforementioned facts Article 6 / 1 of the Convention was violated by the High Contracting Party.

· The applicant was not served the opinion of the prosecutor (in respect of the appeal proceedings) 

72. On 4 June 2009, the 2nd Assize Court of İzmir dismissed the objection submitted by the applicant against the decision of the execution judge. The appeal court did not give any reason as to its dismissal and did not discuss any of the arguments set forth by the applicant. 
73. The appeal court, which did not hold any hearing as to the applicant’s objection, did not send the contrary opinion of the public prosecutor to the applicant which certainly violated the principle of equality of arms. Therefore non-communication of the opinion of the public prosecutor of the 2nd Assize Court rendered the domestic proceedings unfair and unjust (please see respectively Göç v. Turkey, Bayram Meral v. Turkey) as well. 

74. Therefore the applicant submits that in light of the aforementioned facts Article 6 / 1 of the Convention was violated by the High Contracting Party.

Under Article 6 / 3 of the Convention (in itself and in conjunction with Article 6/1 of the Convention)

75. The applicant submits that his absolute solitary confinement and his state of health caused him not to defend himself properly during the whole proceedings.  

76. Due to his state of health, the applicant could not concentrate on his defence. It is very certain that the treatment to which he was subjected damaged his defence abilities and his defence rights in particularly the rights protected by Article 6/3-b of the Convention (in itself and in conjunction with Article 6/1 of the Convention).
77. Therefore the applicant submits that in light of the aforementioned facts Article 6 / 3 of the Convention (in itself and in conjunction with Article 6/1 of the Convention) was violated by the High Contracting Party.
Under Article 7 of the Convention
· No punishment without law (the placement of the applicant in a solitary confinement without any legal basis)
78. The applicant submits that due to his sexual orientation and for the so called security reasons, he was held in a 5 square meter cell for almost 13 months where he did not have any access to open air and did not have any opportunity to enjoy the rights provided to heterosexual remand prisoners. As a result of his solitary confinement, the applicant was stripped of his rights (as an ordinary remand prisoner) without any legal justification which was tantamount to a discrimination based upon his sexual orientation (in violation of Article 14 of the Convention). 

79. The applicant submits that there was no legal basis for his placement (as a homosexual detainee) in a solitary confinement which is designed only for disciplinary punishment of inmates. This fact was also openly admitted by the domestic authorities as well. In other words, there is no specific domestic regulation which governs the status of homosexual remand prisoners. 

80. On 25 May 2009, the 1st Execution Judge of İzmir dismissed the application of applicant on the following grounds (see appendix.22 to the application form):

“Having considered the whole case file together and Article 49 of the chapter titled “the measures which might be taken by administration” of the Law titled “the Law no.5275 as to Execution of Imprisonment and of Security Measures” and Article 40 of the chapter titled “the Power and Competences of Administration and Observation Council of the bylaw titled “Administration of Penalty and Execution Institutions” and Article 69 of the same Law titled “Placement in an Institution” which stipulates that  placement of convicted, after their admission to a institution, is being done in accordance with the groupings indicated in Article 24 of the Law no.5275, the above mentioned Kenan Balcı is a detainee though there is no specific regulation concerning detainees. Therefore his situation shall be considered within the same concept. Accordingly it is decided as follows due to the conviction reached that there is no reason to decide on the request since the request of the detainee’s lawyer Advocate Murat Akci falls within the discretion of the Penalty and Execution Institution.”

81. Indeed the İzmir 1st Execution Judge dismissed the request of the applicant and transferred the responsibility concerning the applicant’s fate to the administration of the Buca Prison by acknowledging that there is no regulation concerning the gays held in the Turkish prisons.
82. The applicant submits that his placement in a cell/solitary confinement which is designed only for disciplinary penalties did not have any legal justification and far from being striking a balance with his status as a remand prisoner though the so called security measure in itself constitutes a serious punishment and tantamount to inhuman treatment to which he was subjected for almost 13 months. 

83. Therefore the applicant submits that in light of the aforementioned facts Article 7 of the Convention was violated by the High Contracting Party.
Under Article 8 of the Convention
84. The applicant submits that due to his sexual orientation, he was held in a 5 square meter cell where he did not have any access to open air and did not have any chance to communicate with other inmates. In other words he was stripped of his rights which are normally given to heterosexual detainees.  

85. Moreover, the applicant submits that there is no legal justification for his placement in a solitary confinement which is designed for only disciplinary punishment of inmates. The only reason for his solitary confinement was his sexual orientation since the prison complex did not have any separate ward / cell designed for homosexuals in particularly for gay detainees. 

86. Furthermore, the applicant submits that severe conditions of his solitary confinement have irreparable and irreversible side effects on his mental and physical health. The applicant states that due to his sexual orientation he was subjected to an actual punishment which shattered his self esteem and honour and in general his private life. 

87. The applicant states that, as it is indicated in the wording of the decision of the İzmir 1st Execution Court, there are several domestic provisions in force which govern the placement of homosexuals only if they are convicted. 

88. However there is no regulation concerning placement of homosexuals/gays as long as they are kept as remand prisoners. The applicant submits that because of lack of regulation concerning homosexual detainees, he was held in a solitary confinement for 13 months. The prison authorities based their action upon the so called security concerns and well-being of the applicant’s himself. However, the measure to which the applicant was subjected constitutes unlawful and disproportionate intervention to the applicant’s private life which irreparably and irreversibly damaged his health. Moreover the measure is discriminatory in itself. As explained above, the regulations governing the placement of convicted prisoners provide that convicted prisoners shall be placed in accordance with their sexual orientation. However there is no regulation and practise in respect of homosexual remand prisoners who have not been convicted.
89. Therefore the applicant submits under this heading that in light of the aforementioned facts Article 8 of the Convention was violated in itself and in conjunction with Article 14 of the Convention by the High Contracting Party.

Under Article 13 of the Convention
· There is no  domestic law and remedy concerning the complaints of the applicant (in itself and in conjunction  with Articles 3, 8 and 9 of the Convention)

90. The applicant submits that the domestic avenues related the aforementioned complaints are ineffective since there was/is no proper regulation and practise in force in respect of homosexual detainees.

91. The applicant submits that, as it is indicated in the wording of the decision of the İzmir 1st Execution Court, there are several domestic provisions in force though they only regulate the placement of homosexuals only if they are convicted. Indeed, there was/is no regulation and practise concerning placement of homosexual remand prisoners until their conviction.
92. The applicant states that because of lack of regulation concerning homosexual detainees, he was held in a solitary confinement for 13 months. The prison authorities based their action upon the security concerns and well-being of the applicant’s himself.

93. The applicant states that the lack of domestic remedy and practise in respect of placement of homosexual detainees in the State prisons constitutes discrimination against the interest of gays including the applicant.  

94. Furthermore, the applicant submits that there was no legal remedy remained to object his placement in a 5 square meter cell/ward where he did not have access to open air and communication with other inmates and to enjoy the rights provided to heterosexuals. 

95. Therefore the applicant submits that in light of the aforementioned facts Article 13 of the Convention (in conjunction with Article 3, 8 and 14 of the Convention) was  violated by the High Contracting Party

III-THE APPLICANT’S CLAIMS UNDER ARTICLE 41 of the CONVENTION

96. First of all the applicant seeks a declaration from the Court that Articles 3 (in itself and in conjunction with Article 14), 5, 6/1, 6/3 (in itself and in conjunction with Article 6/1 and Article 14 of the Convention), 7, 8 (in itself and in conjunction with Article 14), 13 (in itself and in conjunction with Article 3, 8 and 14 of the Convention) of the European Convention on Human Rights were violated together with just satisfaction (pecuniary and non-pecuniary damages, plus legal costs and expenses) on the grounds kindly submitted above. 
97. The applicant submits that as a result of the severe conditions of his solitary confinement and the subsequent unfair and unjust detention on remand he was deprived of his rights which were enjoyed by heterosexual remand prisoners. The applicant submits that he had suffered great ordeal and plight during those 13 months. 

98. Moreover the applicant has been suffering psychologically and physically due to the fact that all of his personal and private life was devastated by the unlawful inactivity of the prison authorities and callousness of the subsequent domestic proceedings at the material time. 

99. The applicant submits that his main aim with this application is to urge the State Party to introduce a new prison regime which can accommodate homosexual remand prisoners with equal rights. Secondly the applicant kindly seeks to have a fair restitution/redress for his ordeal.
A- Pecuniary damages 

100. The applicant does not claim any pecuniary damage since it was not incurred any.
B- Non-pecuniary damages 

101. However the applicant kindly requests the Court to award in his favour 130,000.00.-Euro for the ordeal he had to go through due to the foregoing facts. 
C- Fee for his lawyers and the incurred expenses and costs

i. Fee of his lawyer for the domestic proceedings

102. The applicant kindly refers to the following finding of the Court regarding the fee of his lawyers: 

“49.According to the Court's case-law, an applicant is entitled to reimbursement of costs and expenses only in so far as it has been shown that these have been actually and necessarily incurred and was reasonable as to quantum. In the present case, the applicants have not substantiated that they have actually incurred the costs claimed. In particular, in support of their claim for the fees of their lawyer, they failed to submit documentary evidence, such as a contract, a fee agreement or a breakdown of the hours spent by their lawyer on the case. Accordingly, the Court makes no award in respect of the fees of their lawyer (Hasefe v. Turkey, 8 January 2009, appl. no.22580/03).”

103. Furthermore the applicant submits that he was represented by a lawyer before the domestic authorities for his aforementioned complaints. In this connection the applicant refers to the following findings of the Court in the case of Vakhayeva and Others v. Russia (appl. no.1758/04, 29 October 2009) concerning the Government’s possible objection with regard to the applicant’s reimbursement request for his lawyer’s domestic services since the Government constantly objects similar claims in other applications:
“204. The applicants also claimed EUR 8,363 and 1,482 roubles (RUB) for the costs and expenses incurred in the domestic proceedings and before the Court. They submitted a copy of the contract with their representative and an itemised schedule of costs and expenses, which included interviews with the applicants and the drafting of complaints to the domestic courts and legal documents submitted to the Court at a rate of EUR 50 per hour. They also submitted an invoice for translation expenses for the amount of EUR 632 and postal invoices for the amount of RUB 1,482. The applicants also claimed EUR 506 on account of administrative expenses.

205.  The Government disputed the reasonableness and the justification of the amounts claimed under this head. They also objected to the representative's request to transfer the award for legal representation directly into his account.

206.  The Court may make an award in respect of costs and expenses in so far as they were actually and necessarily incurred and were reasonable as to quantum (see Bottazzi v. Italy [GC], no. 34884/97, § 30, ECHR 1999‑V, and Sawicka v. Poland, no. 37645/97, § 54, 1 October 2002).

207. Having regard to the details of the contract between the applicants and their representative and the information submitted, the Court is satisfied that these rates are reasonable and reflect the expenses actually incurred by the applicants' representative.  Further, the Court notes that this case was rather complex and required a certain amount of research and preparation. Accordingly, it accepts that the costs and expenses incurred for legal representation were necessary.” 
104.  Therefore the applicant submits the following breakdown for his lawyer’s domestic services. The applicant’s lawyer (Murat Akci) kindly requests 100 Euro per hour (including %18 VAT) for his services.

	Work carried out  


	Date
	Hour spent

	Attendance to the hearings  (appendixes 10 and 11, 25, 26  to the application form, appendix 3 to our letter to the Registry dated 26 October 2009) 
	6 March 2009, 17 April 2009,  2 June 2009, 12 June 2009, 2 October 2009

	5 hour 



	Petition (appendix 12 to the application form)
	20 April 2009

	2 Hour


	Petition (appendix 15 the application form)
	21 April 2009

	1 Hour


	Petition (appendix 17 to the application  form)
	22 April 2009
	1 Hour 


	Petition (appendix 20 to the application form)
	7 May 2009
	2 Hour  



	Petition (appendix 23 to the application form)
	29 May 2009
	2 Hour  



	Five petitions (appendix 5 to our letter to the Registry dated 30 June 2009)
	29 June 2009
	4 Hour  



	Meeting with the applicant in the Prison  (appendix 5 to our letter to the Registry dated 26 October 2009)
	23 October 2009
	3  Hour

	Several meetings with the applicant in  the prison 
	
	5 Hour  



	Petition (appendix 3 our letter to the Registry dated 4 October 2010)
	31 March 2010
	3 Hour 



Total hours spent

:
28 hours
Hour rate 


: 
100.-Euro per hour

Total fee 
:
100.-Euro x 28 hour 

=
 2,800.00.-Euro 

105. The applicant kindly requests the Court to award him 2,800.00.-Euro for his lawyer’s services at the domestic level. 
ii. Fee of his lawyer for the ECHR proceedings

106. The applicant’s lawyer kindly submits the following breakdown which substantiates the hours spent by him on this application. The applicant’s lawyer (Serkan Cengiz) kindly requests 100 Euro per hour (including %18 VAT) for his work on the application. 
	Work carried out  


	Date
	Hours spent

	Search and examination  concerning the application case-file  


	8 May 2009
	4 Hour



	Drafting of the application  under 34 of the Convention 
	11 and 12 May 2009

	3 Hour



	Drafting of the urgent application  under 39 of the Convention 
	11, 12 and 15 June 2009
	13 Hour



	Drafting letter to the Registry
	23 June 2009
	20 min.

	Drafting letter to the Registry
	24 June 2009
	1 hour 30 minute

	Drafting letter to the Registry


	30 June 2009
	1 hour 30 minute

	Drafting letter to the Registry
	3 July 2009
	20 min.

	Drafting letter to the Registry
	26 October 2009
	1 Hour

	Drafting letter to the Registry
	18 December 2009
	30 min.

	Drafting letter to the Registry
	18 January 2010
	30 min.

	Drafting letter to the Registry
	4 October 2010
	45 min.

	Drafting letter to the Registry
	5 January 2011
	5 min.

	Drafting of the final observations in reply to the Government’s and just satisfaction claims of the applicants 
	23, 24, 25 and 26 March 2011
	17 Hour

	Final reading and corrections 
	28 March 2011
	1 Hour


Hours spent


:
44 hours 30 minutes

Hour rate 


: 
100.-Euro per hour

Total fee 
:
100-Euro x 44 hour 30 min.  

=
4,450.00.-Euro 

107. The applicant kindly requests the Court to award him 4,450.00.-Euro for his lawyer’s services before the ECHR. 
108. The applicant’s total fee claims are as follows:
For domestic representation
:      2,800.00.-Euro 
For the ECHR proceedings 

:      4,450.00.-Euro 

Total




:      7,250.00.-Euro
109. The applicant kindly requests the Court to award him 7,250.00.-Euro for his lawyers’ services as a whole. 

iii. Expenses incurred for the ECrtHR proceedings

110. The applicant kindly requests the following expenses incurred for the ECHR proceedings:
Postal
: 69.75.-TL (equivalent to 32.-Euro
 which doesn’t include the postal expense of present observations, therefore the applicant kindly requests the Court to add 15 Euro to the above said amount).
 Therefore the applicant kindly claims 47.-Euro in total under this heading.

Fax
: The applicant faxed 144 pages to the registry of the Court. This figure does not include present memorial which consists of 27 pages. Therefore the applicant kindly requests 10.-Euro in total under this heading.

Copying, stationary, telephone

and secretarial



: 50.-Euro

111. The applicant kindly requests the Court to award him 107.00.-Euro (47+10+50) in total for his expenses for the proceedings before the European Court of Human Rights.
112. The total amount which is kindly claimed by the applicant under Article 41 of the Convention is as follows:

For the non-pecuniary damage 


:               130.000.00.-Euro

For the fee of their lawyers



: 7,250.00.-Euro
For the expenses before the ECHR     

:                      107.00.-Euro 

Total 





:   137,357.00.-Euro
Serkan Cengiz
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